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Wisconsin High Court Rules
Election Drop Boxes Are Illegal;
Absentee Ballots May Only Be Mailed
or Hand-Delivered by the Voter

In afractious 141-page ruling, the Wisconsin Supreme Court has found
that unstaffed drop boxes may not be used to collect absentee ballots and
that such ballots must either be mailed or delivered personally by the
voter to municipal clerk. Tiegen v. Wisconsin Elections Commission, 2022
WI 64 (July 8, 2022). Justice Hagedorn was the fourth member of the 4-3
ruling, and he only agreed with about 23 pages of the 52-page majority/
lead opinion. This leaves lawyers and clerks to sort out what parts of the
ruling are the real majority opinion and which parts are only the opinion of
3 judges. Justice Hagedorn wrote a concurring opinion, and three justices
dissented.

The case involved the interpretation of several sections of Wisconsin
election law, primarily § 6.87(4)(b)1, Wis. Stats., which reads in part:

The envelope shall be mailed by the elector, or delivered in person, to
the municipal clerk issuing the ballot or ballots.

The Court ruled that delivery of absentee ballots to drop boxes autho-
rized by the municipal clerk did not constitute delivery to the clerk. Such
deliveryhadtobe at the clerk’s office. The Court also ruled that the language
about delivery of the ballot “in person” meant that the elector had to make
such delivery to the clerk’s office. The Court explicitly did not reach the
question of whether an absentee ballot must be mailed by the elector or
whether another person could put the ballot in a mailbox.

Inmakingitsruling, the Courtrejected guidance given by the Wisconsin
Elections Commission ("WEC”) allowing the use of sealed drop boxes to
facilitate voting during the COVID pandemic. The sealed drop boxes had
become very popular. WEC and many local clerks had interpreted the
phrase “in person” to allow any person to bring the voter’s absentee ballot
to the Clerk’s office. The Court disagreed.
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Wisconsin Court of Appeals Affirms Town Board’s Right to
Reconsider Nonconforming Use Recognition and Request Zoning
Administrator Decision

A recent decision from the Wisconsin Court
of Appeals discusses whether a Town Board can
properly withdraw an initial vote to recognize a non-
conforming use under the diminishing assets rule and
what happens when it does.

The decision, Meinholz, LLC v. Dane Town
Board of Zoning Appeals and Adjustment, involved
a landowner, Meinholz, LLC, which owned a tract
of land in the Town of Springfield, Dane County. In
1968, Dane County adopted a zoning ordinance that
only allowed quarrying as a nonconforming use if the
quarried parcel was registered with Dane County.
Meinholz or a related entity operated a quarry on a
registered parcel. In 2017, Meinholz acquired three
parcels adjacent to the registered quarried parcel
with the intent to quarry them. Meinholz submitted
arequest to the Town in December 2018 to recognize
quarrying on the three adjacent parcels as alegal non-
conforming use under the diminishing assets rule.

In December 2018, the Town Board voted to
recognize quarrying on the three parcels as a legal
non-conforming use. However, in May 2019, the Town
withdrew its recognition and referred the matter to
the Town’s zoning administrator for aruling afterlocal
residents complained. The zoning administrator ruled
against Meinholz and declared that the quarrying on
the parcels was not a legal nonconforming use and
that Meinholz would need a conditional use permit
to quarry them. Meinholz appealed this ruling to the
Dane Town Board of Zoning Appeals and Adjustment
(“Zoning Board”) which subsequently affirmed the
administrator’s ruling.

Meinholz then appealed the Zoning Board’s ruling
to Dane County Circuit Court. Meinholz did not argue
that the Zoning Board’s decision was incorrect, but
rather challenged the Zoning Board’s power to decide
the nonconforming use status at all. Meinholz also
sought a declaration that the Town’s initial recogni-
tion should be binding on the parcels’ status. The
circuit court rejected all of Meinholz’s claims and
Meinholz appealed.

In a lengthy and detailed decision, the court of
appeals affirmed the circuit court’s decision. First,

the court began by rejecting the premise of Mein-
holz’s argument that the Town’s recognition vote
had conferred a fixed right upon Meinholz. The court
noted that the Town’s recognition vote did not, and
could not, create a right to nonconforming use status.
Instead, the most the Town’s recognition could do is
recognize a parcel’s nonconforming use status based
on its view of the objective facts regarding how the
land was used or developed before enactment of the
ordinance that prohibited the nonconforming use.

Second, Meinholz argued that the Town’s initial
recognition vote was binding on the Zoning Board
because no party had challenged the Town’s vote. The
court rejected this argument holding that the Town
was empowered to revisit its own prior decision.

Third, the court rejected Meinholz’s argument
that the Town’s withdrawal of its initial recogni-
tion was improper because it did not use the term
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In his concurring opinion, Justice Hagedorn
agreed with the outcome but disagreed with many
other parts of the majority/lead opinion. He also
invited the legislature and governor to clarify the law,
which he thought reasonable people could read in
different ways.

Left open is the question of whether an elector
can have an agent drop off the absentee envelope in a
mailbox. Certain portions of the law appear to allow
an agent to assist the elderly or disabled in completing
an absentee ballot, but the Court explicitly refused to
answer the mailing question. After the Courtdecision,
WEC's administrator said that absentee ballots may
only be mailed by the elector. Given the Court’s ruling
and the language of the statute (“The envelope shall
be mailed by the elector...”), this is not a surprising
reading.

— Michael P. May
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Recent Developments Regarding the First Amendment’s
Establishment Clause

Several recent U.S. Supreme Court cases have
illustrated that municipalities should exercise greater
caution before prohibiting religious activities out of
fear that the municipalities will be sued for violating
the Establishment Clause of the First Amendment to
the U.S. Constitution. The First Amendment reads
in part, “Congress shall make no law respecting an
establishment of religion...” In 1971, the U.S. Supreme
Court issued a decision in Lemon v. Kurtzman that
created the three-part “Lemon test” for establishing
whether agovernmental action violated the Establish-
ment Clause. Subsequent case law further developed
a test known as the “Endorsement Test” which asks
whether, in the totality of the circumstances, areason-
able observer would perceive the governmental action
as areligious endorsement.

Earlier this summer, the U.S. Supreme Court
issued Kennedy v. Bremerton and overruled both the
Lemon Test and the Endorsement Test. In their place,
the U.S. Supreme Court has left little direction as to
what the appropriate legal tests are for the Establish-
ment Clause. In Kennedy, the Court stated that in
place of those tests, the Establishment Clause must
be interpreted by “reference to historical practices
and understandings,” and that the line that govern-
ments draw between permissible and impermissible
endorsement of religion hasto accord with history and
faithfully reflect the understanding of the Founding
Fathers.

Unfortunately, this test leaves municipalities with
very little practical guidance. Given the uncertainty
and rapidly shifting legal landscape surrounding
the Establishment Clause, municipalities should
be cautious before asserting that any given action
constitutes a violation of the Establishment Clause.
Municipalities should evaluate the relevant historical
practices and understandings surrounding any given
activity and also consult with legal counsel.

In general, the current U.S. Supreme Court is
hesitant to impute an individual’s religious actions
and expression to the municipality; this limits the
legal risk of the municipality violating the Establish-
ment Clause. Additionally, municipalities should
be cautious about banning religious entities from

participating in activities and programs within the
municipality when the municipality allows non-
religious entities to participate in those activities and
programs. Finally, municipalities should be careful
to treat all religious organizations similarly and not
favor any given religion.

— Brian P. Goodman

Wisconsin Court of Appeals Affirms Town Board’s
Right to Reconsider Nonconforming Use Recognition
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“withdraw” or “rescind” in its May 2019 vote to refer
the matter to the zoning administrator. The court
observed that there is no “magic words” requirement
for withdrawing a Town Board’s action.

Fourth, Meinholz argued that, after the Town
Board’s initial recognition vote, it possessed a vested
right to quarry the land. This vested right, according
to Meinholz, was not within the Board’s jurisdiction
to revoke. The court discussed each instance where
Meinholz said the right had become vested and rejected
each argument. The court explained that the Town only
had the authority to regulate a right and not create one,
and so no vested right had ever existed with respect
to the parcels because they never had nonconforming
quarrying status. Accordingly, the court rejected Mein-
holz’s final certiorari claim.

Fifthandfinally, Meinholzasked the courttodeclare
that the Town was equitably estopped from enforcing
its zoning ordinance that prohibited Meinholz from
quarrying the parcels. Meinholz argued that it had
reasonably relied upon the Town’s initial vote to allow
quarrying and had suffered harm in the form of lost
revenue and opportunities. The court quickly disposed
of this argument by citing the general rule prohibiting
estoppel claims against municipalities. The court was
further unpersuaded that the limited exception to this
general rule applied to Meinholz because it had not
pointed to any egregious or serious harm resulting
from the Town’s revocation. Accordingly, the estoppel
claim also failed.

— Storm Larson
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