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Background

On August 30, 2023, the Department of Labor (DOL) proposed increasing the
salary level for the executive, administrative, and professional exemptions from
overtime pay under the Fair Labor Standards Act (FLSA). These exemptions are
sometimes referred to as the white-collar exemptions. These proposed
changes may have a significant impact on all employers, including school
districts, and therefore, employers should be prepared for any such changes, if
these proposed changes become final. 

CURRENT WHITE-COLLAR SALARY LEVEL

Employees who qualify under one of the white-collar exemption categories are
exempt from overtime pay. To qualify for an exemption, an employee must meet
certain requirements related to salary level, salary basis, and primary duties.
Currently, the white-collar exemptions require a salary level of $35,568.
Employees who do not meet the salary level requirement must be paid
overtime. 

The proposed rule would only change the salary level requirements for the
white-collar exceptions, leaving the current salary basis and primary duties
requirements in place. Despite the fact the  “duties” tests did not change,
districts still might want to review the actual duties performed by employees
classified in exempt positions to make sure they still meet those requirements.
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PROPOSED WHITE-COLOR SALARY LEVEL INCREASE

The proposed rule would increase the minimum salary level from $684 per
week ($35,568 per year) to at least $1,059 per week ($55,068 per year). The
proposed rule would implement an automatic update to this salary level every
three years. 

The proposed rule for the highly compensated employee exemption would also
increase the minimum annual compensation requirements from $107,432 per
year to $143,988 per year, subject to increases every three years. 

Additionally, when it promulgates the final rule, the DOL proposes to set the
salary level at the 35  percentile of weekly earnings of full-time salaried
workers in the lowest-wage Census Region (currently the South) using the most
recent data then available. This could result in a salary level even higher than
$55,068 per year. 

SPECIAL RULES FOR SCHOOLS

School districts should also be aware that the impact of these changes on them
may be limited because of unique provisions in the FLSA that exempt many
school district employees from the minimum salary level requirements of the
FLSA. For example, teachers (as defined under the FLSA) are exempt from the
minimum salary level requirements (in addition to being exempt from the salary
basis requirements). Additionally, academic administrative employees (such as
principals, curriculum directors, directors of pupil services, etc.) do not need to
be paid at this specific salary level so long as they are paid on a salary basis at
a level at least equal to the entrance salary for teachers in their districts.
However, other positions could be affected.

Conclusion

Litigation is anticipated regarding this proposed rule before it becomes final, as
was the case when the Obama administration attempted and failed to
significantly increase these minimum salary levels. It is unclear when, if ever,
the rule will take effect. Employers will want to start thinking about how they
might modify their practices should these rules take effect. Employers may
wish to be cautious not to take action too early given that the rules are only
being proposed at this point and a court might potentially stop them from ever
taking effect.

th



Employers seeking to review their overtime policies in anticipation of the DOL’s
proposed changes to the regulations that implement the white-collar
exemptions should consult with legal counsel to ensure continued compliance
with all applicable wage and hour laws. Any member of Boardman Clark’s
School Law Practice Group would be happy to help.

DISCLAIMER: Boardman & Clark LLP provides this material as information about legal
issues and not to give legal advice. In addition, this material may quickly become
outdated. Anyone referencing this material must update the information presented to
ensure accuracy. The use of the materials does not establish an attorney-client
relationship, and Boardman & Clark LLP recommends the use of legal counsel on
specific matters.
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