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Wisconsin Supreme Court Declares Emergency Order
28 Unlawful, But Allows School Closure Order to Stand

On May 13, 2020, the Wisconsin Supreme Court, by a 4 to 3 decision, declared that Emergency Order 28 is “unlawful,
invalid, and unenforceable,” effective immediately. (See the full decision here). However, most notable for school
districts, the Court stated in footnotes that its decision does not apply to Section 4.a. of Emergency Order 28. Section
4 .a. indicates that “[p]ublic and private K-12 schools shall remain closed for pupil instruction and extracurricular
activities for the remainder of the 2019-2020 school year.” Based upon the Court’s decision, this school closure
order remains in effect, and all schools must remain closed for pupil instruction and extracurricular activities for the
duration of the current school year (which means through June 30).

The Court’s determination was not based upon an analysis of whether Emergency Order 28 was necessary or beneficial
to contain the spread of COVID-19. Instead, the Court’s analysis was based upon a finding that Emergency Order 28
constituted a “rule,” and that the Wisconsin Department of Health Services (“DHS”) did not follow the designated
rulemaking procedures established in the Wisconsin Statutes. Therefore, the Court declared that Emergency Order
28 was unenforceable (except for Section 4.a).

NEXT STEPS FOR SCHOOL DISTRICTS

The Court’s exclusion of Section 4.a. from its decision means that schools will continue to be closed for pupil
instruction and extracurricular activities for the remainder of the 2019-2020 school year. That exclusion also
means that for the remainder of the current school year, schools may continue to provide “distance learning or
virtual learning” to students. In addition to keeping students engaged and minimizing potential student regression,
continuing distance or virtual learning may mitigate against future requests for compensatory education from
students with disabilities and their families.

Districts should also continue to monitor communications from local governmental authorities. Local governments
have the authority to issue their own emergency public health orders, and several jurisdictions have already acted to
either adopt the provisions of Emergency Order 28 or implement orders containing similar provisions. Remaining
in close contact with local government officials and members of the county health department will be essential in
remaining in compliance with any local orders and in planning for future school activities.

Importantly, DHS has the statutory authority “to close schools and forbid public gatherings in schools” (Wis. Stat. §
252.02), and based on the Court’s decision, that authority is likely independent of the statutory rulemaking process.
Consequently, DHS may issue future school closure orders affecting gatherings at schools, including potentially
extending the current school closure order beyond the current school year and beyond its current scope. Those
orders, if within the authority of DHS, would not be subject to the statutory rulemaking process, and therefore could
go into effect with little procedural delay.

Districts should also monitor the State’s progress towards achieving the “gating criteria” established in the Badger
Bounce Back Plan. Those criteria will likely inform DHS’s decision-making process regarding future orders
affecting schools.

BOARDMAN & CLARK LLP | 608.257.9521 | BOARDMANCLARK.COM | MADISON, BARABOO, FENNIMORE, LODI, POYNETTE, PRAIRIE DU SAC & BELLEVILLE


https://www.wicourts.gov/sc/opinion/DisplayDocument.pdf?content=pdf&seqNo=260868
https://www.dhs.wisconsin.gov/covid-19/prepare.htm
https://www.dhs.wisconsin.gov/covid-19/prepare.htm

Finally, districts should expect that Governor Evers and the Legislature will now engage in the designated statutory
rulemaking process to promulgate a new Safer at Home rule. That process may take an extended period of time, and
the provisions of any such rule are difficult to predict at this time.

CONCLUSION

For now, any district that is contemplating holding any type of in-person mass gathering is advised to do the

following:

e Contactlocal public health authorities for any applicable local orders and to discuss whether the district’s

specific gathering is advisable from a health perspective.

» Contact the district’s insurance carriers to verify that the district will have insurance coverage for the

district’s specific gathering.

» Contact the district’s legal counsel to assess the district’s legal risk under the circumstances.

The School Law Team at Boardman Clark will closely monitor further legal developments and provide guidance and
analysis as appropriate.

PRIMARY AUTHOR

" Matthew W. Bell

-

® Michael J. Julka

= James K. Ruhly

® William L Fahey

® JoAnn M. Hart

® Fileen A. Brownlee

® Doug E. Witte

(608) 286-7239
MBELL@BOARDMANCLARK.COM

608) 286-7238
608) 283-1738
608) 286-7234
608) 286-7162
608) 822-3251
608) 283-7529

—_ o~~~ —~

m Steven (. Zach

® Richard F. Verstegen

® David P. Weller

® Jennifer S. Mirus

® Rhonda R. Hazen

® M. Tess O'Brien-Heinzen

(608) 283-1736
(608) 283-7233
(608)286-7235
(608) 283-1799
(608) 283-1724
(608) 283-1798

Brian P, Goodman

(608) 283-1722
BGOODMAN@BOARDMANCLARK.COM

= Matthew W. Bell
®m (hristopher T. Schmidt
® Brian P. Goodman

® Daniel T. Fahey
® Fric B. Hagen

(608)286-7239
(608) 286-7157
(608) 283-1722
(608) 286-7216
(608) 286-7225

Disclaimer: Boardman & Clark LLP provides this material as information about legal issues. It does not offer legal advice with respect to particular situations and does not purport that this newsletter
is a complete treatment of the legal issues surrounding any topic. Because your situation may differ from those described in this Newsletter, you should not rely solely on this information in making
legal decisions. In addition, this material may quickly become outdated. Anyone referencing this material must update the information presented to ensure accuracy. The use of the materials does not
establish an attorney-client relationship, and Boardman & Clark LLP recommends the use of legal counsel on specific matters.
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