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School Districts Be Aware: DOL has Issued a
Temporary Rule on the FFCRA

Over the past few weeks, the Boardman Clark School Law Practice Group has been following the implementation of
the Families First Coronavirus Response Act (FFCRA) that went into effect on April 1, 2020. In recent updates, we

rovided a summary of payroll considerations and the IRS’s notice requirements and analyzed the DOL’s responses
to questions #38-59 in its FAQ page on the FFCRA.

Last week, the DOL’s avalanche of FFCRA guidance continued when it released a temporary rule on the FFCRA and
another round of FAQ guidance (questions #60-79) that can be found here.

In this article, we will discuss issues that were clarified by the temporary rule as well as issues that remain somewhat
unclear. The topics will include the following:

e Employer-provided paid leave benefits and FFCRA leave;

e Theuse of intermittent leave under the FFCRA;

e Requirements for leave to care for a “son or daughter;”

¢«  FFCRA implications of Wisconsin’s “Safer at Home” order and school closure orders; and
e Implications of the FFCRA on exempt employees under the FLSA.

PTO AND THE FFCRA

The DOL’s temporary rule clarifies that if an employee qualifies for emergency paid sick leave under the FFCRA, the
employer must allow the employee to use that leave. The employer cannot require the use of any employer-provided
accrued paid leave time in conjunction with emergency paid sick leave or require that any employer-provided
accrued paid leave be used before the employee can take emergency paid sick leave.

The temporary rule is less clear about the use of PTO under the expanded FMLA leave. The first two weeks of
expanded FMLA leave are unpaid. If an employee wishes to be paid during these two weeks, the temporary rule
states that the employee may elect to concurrently use emergency paid sick leave to receive 2/3 of the employee’s
regular pay. If the employee elects to use emergency paid sick leave concurrently with the first two weeks of
expanded FMLA leave, the employer cannot require the employee to use additional accrued employer-provided paid
leave to “top off” the pay during this period.

If an employee has exhausted his/her emergency paid sick leave, the employee may choose to substitute accrued
employer-provided paid leave in order to receive pay during the first two unpaid weeks of expanded FMLA leave.
Additionally, the employer and employee may agree to allow the employee to “top off” the employee’s expanded
FMLA leave by using accrued paid leave.

‘While the DOL’s commentary on the temporary rule and different sections of the temporary rule include language
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https://www.boardmanclark.com/publications/school-law-fyi/payroll-tax-considerations-and-irs-documentation-requirements-of-the-ffcra-for-school-districts
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https://www.dol.gov/agencies/whd/pandemic/ffcra-questions

that appears to state that the employer can require the use of accrued employer-provided paid leave during portions
of expanded FMLA leave, section 826.60(b) of the temporary rule clearly states that it is the employee’s choice
whether or not to use accrued paid leave. Until the DOL resolves these discrepancies, employers should not require
the use of accrued PTO during any period of FFCRA leave. We anticipate the DOL may provide further guidance on
this issue.

INTERMITTENT LEAVE

Section 826.50 of the temporary rule provides guidance on when emergency paid sick leave and expanded FMLA
leave may be taken intermittently. The temporary rule distinguishes the use of intermittent leave based on whether
the employee is teleworking or whether the employee is physically working at the employer’s worksite.

Teleworking

If an employee is working from home (“teleworking”), the employer may allow the employee, but is not required to
allow the employee, to use either emergency paid sick leave or expanded FMLA leave intermittently.

If the employer does allow the employee to use FFCRA leave intermittently, the leave may be taken in any time
increment to which the employer agrees. The employer can choose to let an employee take FFCRA leave in
whole day increments, half day increments, or smaller increments. Employers have broad flexibility to agree on a
teleworking arrangement that works for the employer and for each employee.

Employers should ensure they are tracking FFCRA hours closely and monitor when the employee has used up the
FFCRA leave. Any intermittent use arrangement should be documented in writing to ensure that both the employer
and employee have a clear understanding of the employee’s schedule and use of intermittent leave.

Working on Site

By contrast, there are more restrictions on the use of intermittent leave when the employee is physically reporting to
work at the employer’s worksite. This is because employees who are reporting to the worksite present a greater risk
of contracting and spreading COVID-19.

Employers are not required to allow the use of intermittent leave for worksite employees. If the employer does not
want to (or is unable to) let worksite employees use FFCRA leave intermittently, the employer can deny intermittent
leave requests.

If the employer decides to allow the use of intermittent leave, the employees may only use leave intermittently and
in any increment “where there is a minimal risk that the employee will spread COVID-19 to other employees at an
employer’s worksite.” The DOL interprets this to mean that worksite employees may only take intermittent leave
if they are using FFCRA leave to care for their son or daughter whose school or place of care is closed because of
reasons related to COVID-19.

For example: if a custodian who must work on site takes leave to get tested for COVID-19, the custodian must take
all of her FFCRA leave in full-day increments each day until the custodian has exhausted her FFCRA leave or until
she is medically cleared to return to work. If the custodian still has FFCRA leave left when she returns to work, the
custodian may use the remaining hours if she has another qualifying FFCRA event.

CARE OF A “SON OR DAUGHTER”

In the previous guidance, there was a lack of clarity as to when an employee could qualify for FFCRA leave to care
for a son or daughter. With respect to expanded FMLA leave, the FFCRA provides time off in circumstances where
an employee is unable to work or telework due to a need for leave to care for a son or daughter “under 18 years of age
of such employee if the school or place of care has been closed, or the child care provider of such son or daughter is
unavailable,” due to the COVID-19 emergency.

The temporary rule defines “son or daughter” for both emergency paid sick leave and expanded FMLA leave
consistent with the “regular” FMLA as “a biological, adopted, or foster child, a stepchild, alegal ward, or a child of a
person standing in loco parentis, who is under 18 years of age.” The DOL has clarified that both types of FFCRA leave
BOARDMAN & CLARK LLP | 408.257.9521 | BOARDMANCLARK.COM | MADISON, BARABOO, FENNIMORE, LODI, POYNETTE, PRAIRIE DU SAC & BELLEVILLE




also apply to the need for leave to care for a “son or daughter” who is “18 years of age or older who is incapable of self-
care because of a mental or physical disability.”

In addition, an employee likely needs to state that “special circumstances” exist that justify the need to stay at
home during the day to care for a child over the age of 14. Under the FFCRA, school districts do not have to pay

the employer share of FICA taxes on FFCRA paid leave. The IRS (which issued guidance on the documentation
employer’s need to maintain in order to take advantage of the tax benefits) has taken the position that, with respect
to an employee’s inability to work or telework because of the need to care for a child older than 14 during daylight
hours, employers must require documentation of a statement from the employee that special circumstances exist
requiring the employee to provide care. It is unclear whether the employee must provide documentation explaining
the special circumstances or must simply state that special circumstances exist. In any event, it appears that,

in regard to a child over the age of 14, an employee will only be entitled to child care FFCRA paid leave if special
circumstances exist that require the employee to care for the child.

The temporary rule also limits coverage under the FFCRA to those circumstances in which an employee is caring
for a son or daughter because no other suitable person is available for such care. In other words, an employee is not
entitled to such leave if another person, such as a spouse, co-parent, co-guardian, or the usual child care provider, is
available to provide child care.

The temporary rule also clarifies the definitions of “Child Care Provider” and “Place of Care.” Employees are eligible
for FFCRA paid leave if a child’s school, “Place of Care,” or “Child Care Provider” is unavailable due to COVID-19.

The DOL has defined “Place of Care” broadly to include a physical location in which care is provided for the child, but
does not have to be alocation that is solely dedicated to such care. This could include day care facilities, preschools,
before and after school care programs, schools, homes, summer camps, summer enrichment programs, and respite
care programs.

Similarly, the DOL has defined “Child Care Provider” broadly to mean anyone who receives compensation for
providing child care services on a regular basis and provides as examples a center-based child care provider, a group
home child care provider, a family child care provider, or other provider of child care services for compensation that
is licensed, regulated, or registered under state law. However, the DOL stressed that a “Child Care Provider” can also
include someone who is not compensated or licensed, including grandparents, aunts, uncles, neighbors, and friends
who regularly care for the child.

The temporary rule also interprets the emergency paid leave provisions broadly with respect to which employees
may be eligible for leave to “Care for an Individual” who is subject to a quarantine or isolation order. The temporary
rule requires that the individual be:

e someone in the employee’s immediate family member;
e aperson who regularly resides in the employee’s home; or

* asimilar person with whom the employee has a relationship that creates an expectation that the employee
would care for the person if he or she were quarantined or self-quarantined.

It does not include persons with whom the employee has no personal relationship.

WISCONSIN’S “SAFER AT HOME” ORDER (EMERGENCY ORDER #12)

One issue that has been unclear is whether the Wisconsin “Safer at Home” Order or the related school closure orders
(“Orders”) qualify as state quarantine or isolation orders which would qualify an employee for FFCRA leave. Based
upon the temporary rule and attached commentary, we believe that there will be very limited circumstances in
which the Orders will constitute quarantine or isolation orders that would entitle employees to FFCRA paid leave.

Under the temporary rule, an employee is only eligible for FFCRA leave if he/she is prevented from working or
teleworking due to a state quarantine or isolation order. This analysis focuses on the specific impact of the order
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on individual employees rather than the employer. The relevant inquiry is whether “but for” being required to
comply with the order, an employee would be able to work or telework. Therefore, if an employer does not have work
available for an employee, the employee is not eligible for FFCRA leave because the employee would be unable to
work even if he or she were not required to comply with the quarantine or isolation order.

To provide further clarification, consider this hypothetical example under which a governmental body’s order could
result in an employee qualifying for FFCRA leave. Say a school is still providing on-site work for its custodians.
Now imagine that a governmental body issues a shelter at home order preventing anyone from leaving his/her
house for work if he/she is living with a medical care provider who is treating COVID-19 patients (again, completely
hypothetical). If a custodian lives with such a medical care provider and must now shelter at home, the custodian
might then qualify for FFCRA leave because the more restrictive shelter at home order prevents the custodian from
working on site, and the school does not have work for the custodian to do through teleworking.

EXEMPT EMPLOYEES’ FLSA STATUS

The Fair Labor Standards Act (“FLSA”) requires certain employees who are treated as exempt from overtime pay
requirements to be paid on a “salary basis.” [Note that teachers, as defined by the FLSA, are exempt from the salary
basis test]. The salary basis test generally requires that exempt employees be paid a predetermined salary each
week regardless of the quantity or quality of work performed. Certain deductions in the pay of an exempt employee
can cause the loss of exempt status. The salary basis test comes into play under the FFCRA because the FFCRA
establishes caps on the amount of pay an employee can receive, which might be less than the exempt employee’s
regular salary. Therefore, if an employer pays an exempt employee $200 per day for expanded FMLA leave and that
amount is less than the employee’s regular salary, is the employer violating the salary basis test? The temporary rule
clarifies that application of the statutory limits of the FFCRA will not impact an employee’s FLSA exempt status.
In particular, an employee’s use of intermittent leave combined with FFCRA leave should not be construed as
undermining the employee’s exempt status under the FLSA salary basis test.

CONCLUSION

The FFCRA continues to pose challenges to school districts, and the legal landscape is constantly changing. The
Boardman Clark School Law Practice Group is here to help districts understand the FFCRA and assist them as they
navigate this challenging new law.
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Disclaimer: Boardman & Clark LLP provides this material as information about legal issues. It does not offer legal advice with respect to particular situations and does not purport that this newsletter
is a complete treatment of the legal issues surrounding any topic. Because your situation may differ from those described in this Newsletter, you should not rely solely on this information in making
legal decisions. In addition, this material may quickly become outdated. Anyone referencing this material must update the information presented to ensure accuracy. The use of the materials does not

establish an attorney-client relationship, and Boardman & Clark LLP recommends the use of legal counsel on specific matters.
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