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The decision has been appealed by both 
parties to the United State Seventh Cir-
cuit Court of Appeals.

Based upon his ruling, Judge Conley 
issued an injunction prohibiting the en-
forcement of the mandatory recertifica-
tion provisions.  In a subsequent decision 
with respect to the State's motion to stay 
the implementation of this ruling pend-
ing appeal, Judge Conley stayed his rul-
ing with respect to any bargaining unit 
decertified under Act 10 prior to March 
30, 2012.  Judge Conley also directed that 
voluntary automatic dues deductions be 
reinstated no later than May 31, 2012.  

Obviously Judge Conley's decision is 
a significant victory for Governor Walk-
er in that it upholds, on constitutional 
grounds, the vast majority of Act 10's 
impact on municipal bargaining units.  
The decision impacts municipal units and 
those need to be considered by municipal 
employers.

First, recertification elections were 
held in February and March 2012 for 
those bargaining units whose contracts 
expired at the end of 2011. The impact 
of Judge Conley's ruling on the validity 
of these elections depends on the several 
factors:
• In order for an election to be held, a 

union had to file a Petition for Elec-
tion with the Wisconsin Employment 
Relations Commission.  A number of 
unions decided not to file a Petition 
and, thus, under Act 10 those units 
were de-certified as a matter of law on 

After the passage of 2011 Wiscon-
sin Act 10, a number of labor unions 
filed a lawsuit in the United States Dis-
trict Court for the Western District of 
Wisconsin seeking to overturn the law 
on Equal Protection and First Amend-
ment grounds. In particular, the plaintiffs 
sought to overturn the Act 10 provisions 
which eliminated almost all employee 
bargaining rights, mandatory dues and 
fair share fees, required annual recertifi-
cation elections and prohibited voluntary 
withholding of union dues.  The underly-
ing basis for the lawsuit was that Act 10 
treated general municipal workers differ-
ent than "public safety" employees, who 
retained pre-Act 10 collective bargaining 
rights.

The case was decided by Judge Wil-
liam Conley, a recent President Obama 
appointee.  Judge Conley ruled as fol-
lows:
• The Act 10 provisions which elimi-

nated most public sector bargaining 
rights did not violate the Equal Pro-
tection clause or the First Amend-
ment;

• The Act 10 requirement that each mu-
nicipal bargaining unit re-certify by 
means of annual elections based upon 
a majority of bargaining unit mem-
bers is unconstitutional on Equal Pro-
tection grounds; and,

• The Act 10 prohibition on voluntary 
withholding of union dues by a mu-
nicipality is unconstitutional on First 
Amendment grounds.
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Court of Appeals Rules on 
Meeting Notice Sufficiency 

Requirements
After being terminated by the City of Manitowoc, former 

city librarian Patricia Wanninger challenged the propriety of 
the public meeting in which the decision to fire her was made. 
Ms. Wanninger contended that the meeting had been improp-
erly noticed and that the decision to terminate her took place 
illegally in closed session. The trial court rejected Ms. Wan-
ninger's challenge on the grounds that there was insufficient 
evidence to support her claim. The Court of Appeals upheld 
the dismissal.  The decision in State of Wisconsin ex rel. Patri-
cia M. Wanninger v. City of Manitowoc Public Library Board, 
Appeal No. 2011AP1059 (April 11, 2012) does not break new 
ground in the judicial interpretation of Wisconsin open meet-
ings law, but it provides an important illustration of how the 
courts analyze notice sufficiency requirements.

The crux of Ms. Wanninger's appeal was that there was a 
genuine issue of material fact over whether the vote to fire her 
took place in open or closed session, citing emails from the 
City Attorney as evidence that the vote did not take place in 
open session. The Court of Appeals rejected that argument by 
closely analyzing the city attorney's statements and conclud-
ing that, read in context, the statements really did not provide 
any probative value on whether the vote in fact did take place 
in closed session, particularly since the city attorney had not 
been present at the meeting. The Court of Appeals then fo-
cused on the issue of whether or not the city's notice was suf-
ficient.

The meeting notice at issue was properly posted and dis-
tributed. The notice stated that the meeting would be held in 
closed session to "discuss the role, duties and responsibilities 
of the Library Director and evaluation of job performance and 
possible action," citing Wis. Stat. §19.85(1)(c) as the provi-
sion under which the meeting would be closed.  Ms. Wann-
inger saw the notice, but chose not to attend the meeting. In 
her appeal, Ms. Wanninger argued that the notice was insuffi-
cient under Wis. Stat. §19.84(2), which provides that "[e]very 
public notice of a meeting of a governmental body shall set 
forth the subject matter of the meeting, including that intended 
for consideration at any contemplated closed session, in such 
form as is reasonably likely to apprise members of the public 
and the news media thereof."  

In examining whether or not Manitowoc's meeting notice 
met the sufficiency requirement, the Court of Appeals invoked 
the Buswell test, under which the factors to be considered in-
clude the burden of providing more detailed notice, whether 
the subject is of particular public interest, and whether it in-
volves "nonroutine" action that the public would be unlikely 
to anticipate.  State ex rel. Buswell v. Tomah Area Sch. Distr, 
301 Wis. 2d 178 (2007).  Applying the Buswell factors, the 
Court of Appeals found that the notice specifically indicated 
whose position would be discussed (the Library Director's) 

the day the Petition was required to be filed.  These units 
remain de-certified pending the appeal. If the Seventh 
Circuit agrees that the recertification provisions of Act 10 
are unconstitutional, these units will be re-certified at that 
time.  

• The WERC issued formal orders for de-certification in 
early March 2012 for those units for whom elections were 
concluded on February 22, 2012 and who voted for de-
certification.  Those units remain de-certified pending ap-
peal. If the Seventh Circuit agrees that the recertification 
provisions of Act 10 are unconstitutional, these units will 
be re-certified at that time.  

• For those units for whom voting concluded on March 28, 
2012 and who voted to de-certify, the WERC had not is-
sued formal de-certification orders prior to Judge Conley's 
March 30, 2012 injunction. Therefore, the WERC is pro-
hibited from issuing those orders and those units remain 
certified bargaining units notwithstanding their vote to de-
certify. Thus, municipalities are required to bargain with 
these units over base wage rates and have those wage rates 
limited to the applicable CPI unless a referendum is held. 
Municipalities have the option of filing an employer's Peti-
tion for Election under the pre-Act 10 collective bargain-
ing provisions seeking another vote - presumably again 
supporting de-certification.  

Second, employees in existing bargaining units have the 
right to refrain from paying union dues.  Act 10's prohibition 
on Fair Share agreements is still valid.  Employees that choose 
to pay dues, however,  have the right under Judge Conley's de-
cision to request that the municipality deduct from their pay-
check their monthly union dues and make direct payment to 
the union. That request should be honored by the municipality 
if the employee has signed a new authorization form from the 
municipality allowing such deductions.  Municipalities must 
have that process in place no later than May 31, 2012.

— Steve Zach
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and, further, that it indicated that the discussion would focus 
on job performance evaluation "and possible action." Thus, 
the notice would have sufficiently informed those who were 
interested about the contents of the discussion.  

The city's notice did not cite Wis. Stat. §19.85(1)(b), 
which refers specifically to consideration of dismissal of pub-
lic employees, as the reason for closing the meeting. However, 
the Court of Appeals did not find that to be a material omission 
even though it would have been the more descriptive statute 
since citing Wis. Stat. §19.85(1)(c), which authorizes the con-
vening of a closed session to consider matters of employment, 
promotion or job performance.  The use of subsection (b) was 
by no means misleading.

In addition, the Court of Appeals considered the question 
as to whether the Board knew or should have known at the 
time the notice was issued that termination would come up 
during the meeting.  Under Buswell, the sufficiency of the no-
tice is based on the knowledge of the person posting the notice 
at the time it is posted.  Thus, had the Board known that Ms. 
Wanninger's possible termination was under consideration,  
the notice arguably was insufficient.  However, the Court of 
Appeals cited evidence from the Board member who signed 
the notice that there had been no discussions about Ms. Wan-
ninger's termination prior to the meeting. 

The Court of Appeals also rejected the argument that the 
Board violated the law by taking up matters outside the scope 
of the published notice (namely, the termination).  Here, the 
Court focused on the phrase "evaluation of job performance 
and possible action," and reasoned that the reference to "pos-
sible action" plainly includes discipline and termination.

The Court of Appeals cited one aspect of the Board's ac-
tions that constituted a technical violation of the open meet-
ing requirements; namely, its failure to include in the meeting 
minutes a recorded tally of the actual vote to terminate Ms. 
Wanninger.  However, the Court agreed with the Board's argu-
ment that, under Wis. Stat. §19.97(3), this technical violation 
should not void the termination action since the public inter-
est in enforcement of the action was greater than enforcement 
of the procedural requirement.  The Court reasoned that the 
public had written minutes of the meeting and deposition testi-
mony from three attendees, all of whom indicated the vote was 
unanimous.  Thus, the Court found that absence of the actual 
roll call was not dispositive.  Moreover, the Court found that 
requiring another vote simply to punish the Board for failing 
to include the roll call would only have the affect of requiring 
another meeting and possibly exposing the Board to an obliga-
tion to provide Ms. Weininger with back pay, a result which 
the Court did not find to be in the public interest.

The Wanninger case underscores the importance of craft-
ing meeting notices carefully.  In particular, when a governing 
body has reason to believe members of the public will take 
an interest in the matters discussed, thought should be given 
to the anticipated scope of discussion and range of possible 
actions so that the contents of the notice can be sufficiently 
detailed, without being overly narrow.  Had the Library Board 

in this case not used the phrase "possible action," its failure to 
cite the public employee termination statute might have led the 
Court to void the Board's action. Moreover, governing bodies 
will be held accountable for what they know with respect to 
the range of possible actions at the time the notice is posted.  
Finally, although technical violations of the rules may not be 
fatal, governing bodies should take care to ensure that the pub-
lic interest in sustaining the action is manifest-- and the best 
way to do that is to follow procedure.

— Richard A. Heinemann   

PSCW to Decide Milwaukee 
Streetcar Utility  

Relocation Cost Dispute
The Public Service Commission of Wisconsin (“PSCW”) 

will decide who will ultimately be responsible for the cost of 
relocating various utility-owned facilities in the event that 
such facilities must be moved to accommodate a Milwaukee 
streetcar project.  Plans are underway in Milwaukee to con-
struct a new downtown streetcar line at an approximate cost 
of $64 million, the vast majority of which cost is covered by 
federal funding.   

While the plans for the project are yet to be finalized, sev-
eral utility companies potentially affected by the project, as 
well as a few dozen ratepayers of We Energies, have filed peti-
tions with the PSCW seeking a declaratory ruling that any util-
ity facility relocation costs incurred by the utilities as a result 
of the streetcar project should be borne by Milwaukee taxpay-
ers rather than the utilities, who presumably will pass any such 
costs on to their customers.  The companies seeking such a rul-
ing include American Transmission Company, Time Warner 
Cable, tw telecom of wisconsin l.p., and AT&T, among others. 

The matter has been set for a paper hearing with the first 
briefs due at the end of May.  The central issue, as framed 
by the Commission, is whether “the City of Milwaukee's con-
struction of a streetcar project [is] the exercise of the munici-
pality's police powers.”  If the PSCW rules that the streetcar 
project is an exercise of Milwaukee’s police powers, then the 
utilities will have to pay any costs incurred to relocate their 
facilities in public rights-of-way to accommodate the street-
car project. Otherwise, Milwaukee will have to reimburse the 
utilities for any costs the utilities might incur to relocate their 
facilities.

Because the design and lay out of the streetcar project 
have yet to be finalized, it is not known at this time whether or 
to what extent the utilities might incur relocation costs.  The 
utilities speculate that the costs may be tens of millions of dol-
lars.

Briefing should be completed by the end of the summer 
and a decision is expected in early 2013. 

— Anita T. Gallucci
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