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111.70(a).  As modified by the 
Acts, the definition mandates mu-
nicipalities to bargain only “wag-
es” and eliminated that duty as to 
“hours and conditions of employ-
ment.” It is unclear what constitutes 
"wages" under the mandatory duty. 
While the Legislature may have in-
tended “wages” to be defined and 
interpreted differently under the 
Acts, historically, the Wisconsin 
Employment Relations Commis-
sion ("WERC") has interpreted 
“wages” to include any “economic 
benefit flowing from the employ-
ment relationship.”  Under this in-
terpretation, insurance, retirement 
and other fringe benefits may be 
considered mandatory subjects of 
bargaining.  This remains an open 
issue.

• The changes in the resolution pro-
cedures upon bargaining impasse 
made by the Acts (i.e., the elimina-
tion of binding interest arbitration). 
Upon impasse in negotiations un-
der the Acts, a municipality can 
implement its final proposal. 

• The provision limiting collective 
bargaining agreements to one year.

• The provisions related to WRS 
contributions.  Municipalities are 
prohibited from paying the em-
ployee contribution.

On September 14, 2012, Dane 
County Circuit Court Judge Juan Colas 
issued a decision finding some provi-
sions of 2011 Wisconsin Acts 10 and 
32 (the Acts) unconstitutional. Those 
provisions are: 
• Wis. Stat. § 111.70(1)(f) (which 

prohibits “fair share” dues provi-
sions except for public safety bar-
gaining units);

• Wis. Stat. § 111.70(3g) (which pro-
hibits voluntary dues deductions);

• Wis. Stat. § 111.70(4)(d)3 (which 
requires annual certification elec-
tions);

• Wis. Stat. § 111.70(4)(mb) (which 
prohibits bargaining on anything 
other than base wage rates); and,

• Wis. Stat. § 118.245 (which re-
quires a municipality to seek a ref-
erendum if it seeks to provide an 
increase in total base wages greater 
than CPI)

Based on his conclusion that these 
provisions were unconstitutional, 
Judge Colas declared those particular 
provisions void and without effect.  

Significantly, the decision did not 
affect the following provisions of the 
Acts, which remain in force:
• The definition of “collective bar-

gaining” found in Wis. Stat. § 
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• The mandate to adopt a grievance system.

• The provisions requiring that employees under the 
state health insurance plan contribute a percentage of 
the premium.  

Because the changes in the definition of the duty to 
bargain are not affected by the decision, even if it sur-
vives appeal, a municipality only has a mandatory duty 
to bargain "wages" and a permissive duty with respect 
to “hours and conditions of employment.” That is, a mu-
nicipality may, but is not required to, negotiate issues in-
volving “hours and conditions of employment.” Permis-
sive subjects likely include at least such subjects as “just 
cause,” assignments/transfers, hiring/layoff, and griev-
ance/arbitration provisions.  

Thus, municipalities continue to hold significant bar-
gaining leverage even under Judge Colas' decision.  Both 
the continued limited scope of mandatory bargaining and 
the continued ability to implement mandatory subjects 
upon impasse allow municipalities strong control over 
employee wages, benefits, hours and conditions of em-
ployment.

There are many open questions arising from the deci-
sion, both procedural and substantive.  Among them are:
• Whether the decision applies to parties in jurisdictions 

outside of Dane County.  Further, the lawsuit only 
names Governor Walker and the three members of the 
Wisconsin Employment Relations Commission as par-
ties. As a result, it is unclear whether the decision ap-
plies to parties outside of the litigation.  

• When the decision will take effect.  The State has asked 
for a stay of proceedings which, if granted, will keep 
the Acts in place as adopted until the appeal of Judge 
Colas' ruling is complete. If the decision is not stayed, 
there are questions as to what impact it will have on 
collective bargaining agreements executed both before 
and after the effective date of the Acts and the status 
of those bargaining units which were decertified as a 
result of the Acts.

• If the decision is not stayed, unions will likely re-
quest to bargain. A municipality could consider tem-
porarily declining that request pending a decision on 
appeal based upon a recent ruling by the Wisconsin 
Employment Relations Commission (WERC). IBEW 
Local 695 v. Public Utility Commission of the City of 
Richland Center  Case 71, No. 70666, MP 4655 Deci-
sion No 33281-B (June 13, 2012).  In that case, WERC 
ruled that a temporary suspension of negotiations to 

allow for the resolution of significant matters of law 
with a direct impact on the bargaining process does not 
constitute an unlawful refusal to bargain.

• As a result of the Acts, most municipalities adopted 
employee handbooks to address issues formerly in 
collective bargaining agreements.  A question ex-
ists whether any employee handbooks, or portions of 
them, will be subject to a union prohibited labor prac-
tice charge alleging unilateral implementation with re-
spect to mandatory subjects of bargaining.  

The answers to these will vary on how the process un-
folds, the circumstances presented by each municipality 
and which interpretation of law a municipality follows.

On other matters relevant to the Acts:
• The federal Seventh Circuit Court of Appeals heard 

oral arguments recently in a case in which Judge Con-
ley upheld the constitutionality of the Acts with the 
exception of the dues deduction and annual certifi-
cation elections provisions. Both sides appealed that 
decision. A question may arise if the Seventh Circuit 
affirms Judge Conley's decision finding the Acts con-
stitutional and whether that decision has a preclusive 
effect with respect to the Dane County Circuit Court 
decision and subsequent appeals. 

• WERC is currently reviewing a variety of options in 
response to the fact that the emergency base wage ad-
ministrative rules recently expired. WERC may con-
tinue the permanent rule-making process or promul-
gate new emergency rules.  

• Judge Conley has before him a parallel case in the fed-
eral court to the case decided by Judge Colas in Dane 
County.  His decision is expected soon.

Given the fluid nature of events and the number of 
proceedings on-going which will impact the status of 
the law, municipalities are urged to continue to monitor 
events and discuss with legal counsel how to proceed. 

— Steven C. Zach
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On July 5, 2012, 33 customers of the Madison Water 
Utility filed a complaint with the PSC asking the Com-
mission to (a) investigation whether Madison has the le-
gal authority to install advanced metering infrastructure 
(AMI); (b) open an investigation into matters relating 
to AMI systems generally, including, but not limited to 
health, safety, cost, privacy, security, and the rights of 
customers related to those systems; and (c) order a mora-
torium on Madison's installation of the AMI system until 
these issues are resolved, and an opt-out policy for cus-
tomers is adopted.  

The Commission took up -- and denied -- the request 
for an investigation on August 28, 2012.  The Commis-
sioners found that Madison did have the legal authority 
to install the AMI system, and that the Commission had 
explicitly directed Madison to proceed with its AMI proj-
ect in its last two rate cases.  The Commission denied 
the second request that the Commission open an inves-
tigation or rulemaking docket on health, safety, privacy, 
security and cost concerns with AMI.  The Commission-
ers felt comfortable that Madison had considered these 
issues with regard to its program, and that available in-
formation did not justify opening a rulemaking docket on 
the issue at this time.  The Commissioners also denied 
the request for a moratorium on implementation of Madi-
son's AMI program.

Regarding the availability of an opt-out policy with 
regard to AMI meters, Commissioner Montgomery in-
dicated that he was not inclined to direct utilities one 

way or another on whether to have an opt-out policy.  He 
indicated that it was his preference to leave it up to an 
individual utility working with their customers to deter-
mine whether or not an opt-out from an advanced me-
tering system makes sense and what an opt-out policy 
would look like.  However, if there is an opt-out policy, it 
was his expectation that any costs associated with opting 
out be fully allocated to those causing the cost. To him, 
this meant the opt-out tariff would reflect the actual costs 
associated with opting out, such as different equipment 
or additional staff time to read meters and process bills.  
Commission Callisto agreed that each utility in consulta-
tion with its customers should determine whether or not 
it will provide an opt-out tariff for AMI.  He indicated 
that he would like to see a utility filing an opt-out tariff 
provide a statement or justification that the opt-out will 
not be detrimental to the goals of the AMI program.  He 
indicated that although AMI systems are not without 
controversy, he saw a lot of value in moving to the sys-
tems because they provide a better price signal, facilitate 
innovative rates and are ultimately going to provide long-
term savings to customers and the utility.  Commissioner 
Nowak agreed with the comments of the other two Com-
missioners.

The PSC's decision not to investigation is a discre-
tionary decision that is not reviewable by a court.  In 
newspaper reports, the complaints have indicated they 
will raise their issues with the Legislature.

— Lawrie Kobza

Boardman & Clark Welcomes New Associate

Boardman & Clark is pleased to announce that Jami Crespo has joined the firm as an associate.  Jami gradu-
ated cum laude in May, 2012 from the University of Wisconsin Law School and the La Follette School of Public 
Affairs. She graduated magna cum laude in 2005 from Washington University in St. Louis with degrees in Span-
ish and Social Thought & Analysis.  After college, Jami spent almost three years working on legislative affairs 
for the House of Representatives in Washington, DC, where she focused on issues related to health care, women, 
and children. During law school and policy school, Jami interned with the Wisconsin Department of Natural 
Resources, the Wisconsin Department of Justice Environmental Protection Unit, and the Wisconsin Court of 
Appeals. She was also a member of the Wisconsin Law Review.  Prior to joining the firm, Jami worked as a 
summer associate with Boardman during the summer of 2011 and the spring of 2012.  She has also clerked with 
the Gray Plant Mooty law firm in Minneapolis, Minnesota. At Boardman & Clark, Jami will be working in the 
municipal law practice group, as well as a number of other areas in the firm, including real estate and litigation.
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Municipal Airports Subject to 
Potential Takings Liability  

for Overflights

The Wisconsin Supreme Court has affirmed that 
airplanes and helicopters taking off from and landing at 
municipal airports may impose liability on the munici-
palities under inverse condemnation.  Brenner, et al. v. 
New Richmond Regional Airport Commission, 2012 
WI 98 (July 17, 2012).  The decision affirms an unpub-
lished court of appeals decision, which was reported in 
the May/June 2011 edition of the Boardman Municipal 
Newsletter.

In 2006 the New Richmond airport began a project 
to extend its runway by 1500 feet.  As part of the proj-
ect, the city used its condemnation powers to acquire 
fee title to 62 of 142.5 acres of land and a 3.8 acre avi-
gation easement in part of the remaining 80 acres from 
Steven and Cristy Wickenhauser.   The avigation ease-
ment covered airspace above their personal residence 
and dairy barn.  The Wickenhausers asked the city to 
condemn the entire 142.5 acres, but the city declined.  
Richard Brenner owns 5 acres of land which is 816 
from the closest point of the extended runway.  Allan 
and Susan Seidling own 15 acres of land comprising 
their personal residence, crop fields and pasture land 
and Susan operates a daycare in their home.  The home 
is approximately 1503 feet from the nearest point of 
the runway.  Brenner and the Seidlings also asked the 
city to condemn their entire properties, but the city de-
clined.  The city did not pursue condemnation proceed-
ings to take any portion of their properties. 

The three sets of landowners brought an inverse 
condemnation claim against the city alleging that 
flights over their property, other than the area of the 
avigation easement, cause severe problems with noise, 
dust, dirt, odors, flashing lights and safety concerns.  
Brenner testified at trial that cross winds caused aircraft 
to fly directly over his property sometimes lower than 
100 feet in altitude.  Power lines in front of his home 
were lowered ten feet because of the close proximity 
of the flights.  The Seidlings no longer hosted family 
gatherings because of the excessive noise.  The owners 
alleged that pilots often flew outside of the flight paths 
prescribed by the FAA.

There are different standards applicable to wheth-
er a taking has occurred.  Physical takings, where the 

government actually takes title to property, are the sim-
plest.  Regulatory takings occur when the government 
imposes zoning or other restrictions on property that 
are so severe that they deprive the property of all or 
substantially all economically viable use of the proper-
ty.  In this case, the circuit court applied the regulatory 
takings standard and dismissed the inverse condem-
nation claim on the grounds that the properties were 
still usable, albeit with diminished value.  The court of 
appeals reversed the judgment, holding that the over-
flights constituted a physical occupation of the owners' 
properties rather than a regulatory taking.  

Justice Prosser, writing for a unanimous court, af-
firmed the court of appeals.  Relying on U.S. Supreme 
Court precedent, the court held that a taking occurs in 
overflight cases when government action "results in 
aircraft flying over a landowner's property low enough 
and with sufficient frequency to have a direct and im-
mediate effect on the use and enjoyment of the prop-
erty."  Id. at ¶4.  The case was remanded for the circuit 
court to determine whether the interference met this 
standard.

In United States v. Causeby, 328 U.S. 256 (1946), 
army and navy aircraft regularly flew over a residence 
and chicken farm in North Carolina at a height of only 
83 feet--barely over tree top level in a path approved by 
the Civil Aeronautics Authority.  The chicken farm was 
put out of business; 150 chickens were killed when they 
flew into the walls from fright.  Under common law, 
landowners traditionally held title to the airspace above 
their properties "to the periphery of the universe."  Id. a 
260-61.  The Supreme Court recognized the need for a 
change to deal with the realities of air travel. It looked 
to Congress, which had established the minimum safe 
altitude ("MSA") for flight as 500 feet during the day 
and 1,000 feet at night.  Congress designated the air-
space above these levels as public navigable airspace.  
The Court found that landowners have exclusive con-
trol over the airspace below these thresholds.  Accord-
ingly, a landowner has a property interest in the vertical 
block bounded by the surface property lines and going 
up to the MSA.  Physical trespass into this space may 
constitute a taking depending on its frequency and im-
pact.  Flights that pass over adjoining property but not 
the subject property, even though they may cause the 
same difficulties, do not constitute a taking of the sub-
ject property.  In Griggs v. Allegheny County, 369 U.S. 
84 (1962), the Supreme Court later extended the hold-

Continued on page 5
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Municipal Airports Subject to Potential Takings Liability 
for Overflights 
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How Much Does Your Junk Cost?

In a relatively short and fact specific opinion, a 
Wisconsin Court of Appeals addressed a couple of in-
teresting issues related to the enforcement of Village 
of Lannon ordinances governing the accumulation of 
litter, rubbish or debris and the storage of trash or junk 
on property in the Village.

After several warning letters and attempts to work 
with the landowner to clean up his property, the Village 
filed a complaint for enforcement of both ordinances, 
which complaint was signed by the Village’s attorney.  
Trial was initially held in municipal court after which 
the landowner was found guilty.  Appeal was taken by 
the landowner to Waukesha circuit court where after 
another trial, the circuit court again entered judgment 
against the landowner for violation of both ordinanc-
es.  Under both ordinances, each day of violation con-
stituted a separate offense.  The landowner was fined 
by the municipal court for 177 days of violations at 
the minimum per diem forfeiture of $50.00, resulting 
in total forfeitures of $8,850.00 for each ordinance 
offense (totaling altogether $17,700.00).  On appeal, 
although the circuit court affirmed the convictions, it 
did reduce the per diem forfeiture below the $50.00 
ordinance minimum because, in the words of the cir-
cuit court, “the behavior is overlapping.”

One of the issues raised in the Court of Appeals 
was whether the Village attorney was authorized to 
sign the complaint.  The landowner alleged the at-
torney could not sign voiding the judgments.   In re-
sponse, the Court noted that in addition to those indi-
viduals authorized under a municipality’s code to file 
an action in the name of a village, a municipality has 
the right to choose to have an attorney bring the action 
on its behalf.  It found support for this position not 
only in prior case law, but also under the state con-
stitution, specifically Wis. Const. Art. I, § 21, which 
states that a civil action may be brought by a party “in 
his [or her] own proper person or by an attorney of the 
suitor’s choice.”

The Court also addressed the issue of multiplicity 
as it relates to municipal ordinance violations.  Multi-
plicity occurs “where the defendant is charged in more 
than one count for a single offense.”  The Court clari-
fied that where two municipal ordinances are not iden-
tical in law and fact, the presumption is that the legis-

lative body enacting the ordinances intended possible 
cumulative punishments. The Court then examined 
the Village’s ordinance relating to the prohibition of 
litter, rubbish and debris and the ordinance regulating 
storage of trash or junk.  The Court made short shrift 
of the landowner’s argument concluding, after review, 
that the ordinances were not identical both with re-
spect to the types of materials prohibited, and also as 
to requirements for lawn care.

Finally, the Village complained that the circuit 
court did not have the authority to impose a forfeiture 
below the ordinance minimum of $50.00 per day.  Un-
fortunately, this issue will await resolution in a later 
case as the Court declined to reach the merits find-
ing the Village had not cross-appealed and thus had 
waived the issue.

— Jeffrey P. Clark

ing to private aircraft flying into and out of municipal 
airports.  

The law is not clear whether flights directly over 
property above the MSA could constitute a taking.  
Because the complaint in Brenner alleged overflights 
were occurring below the threshold, the court expressly 
declined to address the issue.  Justice Prosser also made 
clear that the decision dealt only with takings jurispru-
dence and did not address tort or nuisance remedies.

Justice Prosser offered some guidance to the cir-
cuit beyond the specific holding.  He noted that current 
federal and state law provide additional definitions of 
MSA in different conditions and for different types of 
aircraft.  Id. at ¶¶ 71 (citing 14 C.F.R. § 91.119) and 74 
(citing Wis. Stat. § 114.03).  Helicopters, for instance, 
are an exception to the general fixed height MSA rules.

Finally, the court rejected the city's argument that it 
should not be held liable for flights in which the pilots 
deviate from the FAA sanctioned flight paths.  It rea-
soned that the city was in a better position to control the 
behavior of pilots than individual landowners.

— Mark J. Steichen
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