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 Form I-9 Reminder

As we have previously informed you, the U.S. Citizenship and Immigration Services (USCIS) has released a new version 
of the Form I-9, employment eligibility verification.  This form is dated November 14, 2016, and employers must begin 
using it no later than January 22, 2017.  

A Form I-9 has been required for all new hires after November 6, 1986, to verify employment authorization.  The new 
version of the Form does not change the substantive questions or the list of acceptable identity and work authorization 
documents.  

The new Form I-9 was designed to be easier to fill out on a computer.  It features interactive form fields, including drop 
down menus and calendars; embedded instructions; and the automatic generation of the quick response (QR) code 
when printed.   Although employers can access and complete the new Form I-9 on the USCIS’ website, they must still 
print a completed Form, obtain hand written signatures, store the hard copy securely, and follow the same reverification 
practices they have followed when working with the old, paper version of the Form.  Employers can use a plain paper 
version of the new form which can be printed out from the USCIS website.

Changes in the new version of the Form include the following:

 � Section 1 asks for “other last names used” rather than “other names used;” 

 � A dedicated area for including additional information rather than having to add it in the margins; 

 � The ability to enter multiple preparers and translators; and

 � A supplemental page for the preparer/translator.

The instructions have also been separated from the Form and include specific instructions for completing each field. 

Employers should remain aware, however, that it is still the employer’s responsibility to review proper documentation 
from the employee and to abide by anti-discrimination provisions.  

Considerations For Employers

1. Decide if you will access and complete the new Form I-9 manually or electronically.  Electronic execution will 
prevent some errors but will require training for those completing the Form.  

2. Determine the identity of and train those in your organization who are responsible for the execution of the 
new Form I-9 to ensure compliance with the proposed changes.  

3. Consider a Form I-9 compliance review or audit.  
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Tips For Form I-9 Audits

 � Do not conduct audits that could be seen as discriminatory or retaliatory.  If you have many Form I-9s on file it may 
not be practical to review them all.  You will need to audit a sampling of them.  How you choose that sample is very 
important.  You should not conduct internal audits based on citizenship status, national origin, or on any other 
protected classification like gender, age, disability, or religion.  You should also take care not to have it appear that 
you used a discriminatory basis for sample selection.

 � Employers should not correct errors or omissions in Section One of Form I-9 - have the employee do it.  Section One 
of Form I-9 must be completed by the employee.  Therefore, they must correct any errors or omissions.  Have the 
employee enter the correct information and initial and date the correction.  

 � Employers should correct any errors or omissions in Section 2 or 3 of the Form.  Do not conceal the original 
information via erasure or use of whiteout, and do not backdate any forms.  

 � If you discover an employee never completed a Form I-9 or his/her Form is missing, complete a new Form as soon 
as possible.  Do not backdate the Form.  Employers should attach a signed and dated explanation and state the 
date employment actually began in the certification portion of Section 2.  

 � Do not request specific documents if issues are uncovered with the original documents.  The standard for evaluating 
employment verification documents during an internal audit is the same as when the employee initially completed 
the Form - does the document reasonably appear to be genuine and relate to individual presenting it?  If you 
conclude the document does not appear genuine or relate to the individual presenting it, ask the employee for 
different acceptable documents.  You can tell the employee the problem document will not be accepted again, but 
you cannot otherwise specify which documents the employee must present.  

 � Do not ask existing employees to complete new forms in lieu of conducting an internal audit.  

 � Take appropriate action when problems are uncovered.  If you receive a credible tip that a specific employee is not 
work-authorized, you should review the employee’s Form.  Employees who have a deficiency with their Form I-9s 
should be given a reasonable amount of time to address the deficiencies and should not be summarily discharged.  
What is considered “reasonable” should be determined on a case-by-case basis.

 � An internal audit is not complete until you have addressed all issues uncovered.  If you document errors and then 
take no action, that may be worse than not doing the audit itself.  

General Tips For Employers

 � Make sure the employee fills out Section 1 on the first day of employment.

 � Make sure the employer fills out Section 2 and 3 within three business days of employment.

 � Keep Form I-9s separate from personnel files.  Keeping all of your Form I-9s in one place will make it easier if you 
ever have a Form I-9 audit from USCIS or the Department of Labor.  It will also make it easier for you to do an 
internal audit, if desired.  

Boardman & Clark LLP    |    608.257.9521    |     boardmanclark.com   Offices in Madison, Baraboo, Lodi, Poynette, Prairie du Sac & Belleville



Boardman & Clark LLP    |    608.257.9521    |     boardmanclark.com   Offices in Madison, Baraboo, Lodi, Poynette, Prairie du Sac & Belleville

 � Keep photocopies of documents presented by employees.  There is a debate as to whether employers should 
make photocopies of any documents that an employee presents.  Making photocopies is not required.  One 
argument is if the government audits the employer’s Form I-9s and the government sees documents which are 
clearly unacceptable that may prove the employer’s guilt.  However, if the employer makes a reasonable effort to 
ensure the document reasonably appears to be genuine and relates to the individual presenting it, copies of those 
documents may be the employer’s best defense.  Employers are not expected to spot counterfeits or otherwise be 
experts on the documents.  They are supposed to use reasonable judgment.  

 � Keep Form I-9s for the later of three years after the employee’s date of hire or one year after the employee’s 
termination.  

Summary

Because the Form I-9 has been around for forty years, employers may become somewhat complacent in completing 
the Form.  This new Form may help employers comply with their responsibility.  Given the Trump administration will be 
taking office in January, and given President-elect Trump’s emphasis on immigration control or reform, it would not be 
surprising to see increased enforcement efforts with respect to Form I-9 compliance in the coming years.  Penalties for 
non-compliance with Form I-9 requirements can be substantial.  Employers should take time to review their processes 
and seek guidance if they have questions.  The USCIS website has a lot of useful information as well.  See uscis.gov.  

Disclaimer:   Boardman & Clark LLP provides this material as information about legal issues. It does not offer legal advice with respect to particular situations and does not purport that this newsletter 
is a complete treatment of the legal issues surrounding any topic. Because your situation may differ from those described in this Newsletter, you should not rely solely on this information in making 
legal decisions. In addition, this material may quickly become outdated. Anyone referencing this material must update the information presented to ensure accuracy. The use of the materials does not 
establish an attorney-client relationship, and Boardman & Clark LLP recommends the use of legal counsel on specific matters.
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