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Remote Participation in Board Meetings

or some time, technology has pro-

vided board members with the

ability to effectively participate in

board meetings remotely, either
by tele- or video-conference (“remote
participation”). Notwithstanding this
capacity, remote participation is still
not in wide use. In fact, a proposal
considered by the Wisconsin Associa-
tion of School Boards Delegate
Assembly in 2003 expressing WASB
support for the legal authority to
permit board members to participate
remotely, including voting, was
defeated by a large majority.! In
addition, there has been very little
statutory or other legal guidance
expressly establishing the legality of
remote participation and the condi-
tions under which such participation
would be appropriate.

Given this legal void, it is difficult
to provide definitive answers on
issues surrounding the legality of
allowing remote participation and the
conditions under which such partici-
pation would be permitted. While the
statutes and legal authority governing
board meetings suggest that remote
participation is not prohibited by law,
the decision whether to permit such
participation and under what condi-
tions is ultimately up to each board.
This Legal Comment will review the
limited legal authorities governing
remote participation and outline the
issues boards should consider when
deciding whether to allow board
members to participate remotely.

: 0 Is Remote Participation

Legal?

Statutes and other legal authority that
govern board meetings were written
prior to the development and improve-
ment of electronic means of communi-
cating and do not directly address
them. Thus, there is no definitive legal
authority regarding the legality of
remote participation at board meet-
ings. However, the language used in
the relevant legal authorities provides
some insight into the issue.

For example, Wis. Stat. s. 120.11
states that a board shall hold a regular
meeting “at a time and place” deter-
mined by the board and may hold
special board meetings “at the time
and place” designated by the board
president. Further, this statute pro-
vides that a majority of the board
members constitute a quorum “at a
regular or special school board
meeting.” This language suggests that,
at a minimum, a quorum of the board
must be present in the same physical
location. It does not, on its face
however, require that board members
who do not constitute the quorum
must also be physically present in the
same location as the quorum.

The Wisconsin Open Meetings Law
(“Open Meetings Law™) is similarly
less than clear on this issue. On the one
hand, the law requires that board
meetings be held in open session (unless
a statutory exception applies), which
must be held “in a place reasonably
accessible to members of the public and
open to all citizens at all times.” This

suggests the physical

presence of board members. However,
the law defines a “meeting” as the
“convening of members of a govern-
mental body for the purpose of exer-
cising the responsibilities, authority,
power or duties delegated to or vested
in the body.”? This language does not
suggest that the physical presence of
members at one location is required in
order to constitute a “meeting”
subject to the notice requirements of
the law. This is consistent with the
Wisconsin Supreme Court’s recogni-
tion that a board can violate the Open
Meetings Law through “walking
quorums” in which a series of com-
munications occur between individual
board members, each involving less
than a quorum of the board, which
results in an agreement by sufficient
members of the board to determine
the course of action of the board on a
given issue.* The creation of a
“walking quorum” is not dependent
on a quorum of the board convening
in one physical location.

The Wisconsin attorney general has
opined that a telephone conference
qualifies as the convening of members
of a governmental body (which
includes boards) under the Open Meet-
ings Law.’ In that opinion, the attorney
general concluded that if a quorum of a
governmental body is present in a
teleconference, “the meeting is rebut-
tably presumed to be for the purpose of
exercising the responsibilities,
authority, power or duties delegated to
or vested in the body” and that the

A board should, as a matter of proper governance, adopt
a policy if it wants to permit remote access participation.
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board has “convened” in the sense that
the board “can effectively communi-
cate and exercise the authority vested
in the body.”

This led the attorney general to
address whether boards can meet
telephonically under the Open Meet-
ings Law. In concluding that they
can, the attorney general focused on
the requirement that such meetings
be “reasonably accessible.” The
attorney general concluded that this
did not necessarily require that meet-
ings be held at a physical location
and that a telephone conference
meeting could be considered “reason-
ably accessible” if the public and
news media can effectively monitor it
by means of speakers. In reaching
this conclusion, the attorney general
noted several situations in which this
form of remote access would be
inappropriate, including hearings in
which the ability to view the
demeanor of participants or docu-
ments utilized in the discussion is an
essential component of board
member decision-making.

These authorities suggest that
remote participation by one or more
board members is not prohibited,
provided that a quorum of the board
is actually present at a location rea-
sonably accessible to the public and
the meeting has been appropriately
noticed under the Open Meetings
Law. In addition, they suggest that a
remotely participating member must
be able to hear the board and public
dialogue, and the board and public
must be able to hear the remotely
participating board member.

l Does the ability to remotely
participate in a board meet-
ing include the right to vote?

While board members may not
decide matters via electronic voting
(such as voting through email) even
if the board later ratifies the result of
the electronic vote at a properly
noticed meeting,® there is nothing in
the statutes or other authorities that
suggests that the ability to partici-
pate in a discussion remotely does
not include the right to vote. As a
matter of best practice, however, and

[ CONTINUED

given the fact that it may be difficult
to distinguish the remotely partici-
pating member’s voice vote, any vote
taken by the board in which remote
participation is used should be by
roll call to unequivocally record how
that remotely participating board
member voted.

B Are there situations in which
a board member should not
be allowed to participate
remotely?

As recognized by the Wisconsin
attorney general, board meetings
involving hearings in which the
demeanor of witnesses and the
review of documentary evidence is a
part of the board’s decision-making
process are not conducive to remote
access. This would include expulsion
hearings, disciplinary and personnel
hearings, non-renewal conferences,
and any other quasi-judicial pro-
ceedings. Such subject matters
usually involve testimony and
exhibits, all of which can only be
properly evaluated by board
members who are physically present.

Remote access is also inappro-
priate with respect to subject matters
that involve decision-making that is
aided and impacted by demonstra-
tions, handouts, exhibits, Power-
Point presentations, or videos made
or used at a meeting and which a
remotely participating board
member cannot view or does not
have access to. Remotely partici-
pating members should be provided
with these documents either in
advance or have access to them
electronically during the course of
the meeting. Any type of physical
presentation utilizing documents or
otherwise to which the remotely
participating board members do not
have access similarly creates a situa-
tion which would caution against
remote participation.

Finally, remote access is problem-
atic with respect to closed sessions.
The concern in this situation is
whether remotely participating
members are located at a place where
no one else is able to hear what tran-

spires during the closed session. One
way to address this confidentiality
concern is to preclude remote partici-
pation for closed sessions. However,
the confidentiality of every closed
session depends upon, in large
measure, the integrity, credibility, and
veracity of the board members
present to ensure that confidentiality.
Another way to address the issue is to
require a remotely participating
member to verbally affirm on the
record that no one else is present with
the board member at the remote
access location who can hear the
closed session proceedings.

B Are boards required to adopt a
policy specifically permitting
remote access?

A board should, as a matter of

proper governance, adopt a policy if

it wants to permit remote access
participation and may be required to
do so. Many boards designate by
policy Robert’s Rules of Order

(“Robert’s Rules”)” as their governing

rules for board procedures. Under

Robert’s Rules, a board may only

permit remote participation if its

policies specifically permit the board

to do so. Even in the absence of a

policy establishing Robert’s Rules as

the board’s parliamentary guidelines,

a board should have in place a

policy addressing whether remote

participation is permitted and under
what terms.

Robert’s Rules suggests several
topics that should be addressed by
board policy. For example, meetings
must be conducted in such a way that
all members participating can hear
each other at the same time, and
Robert’s Rules recommends that
board policies be adopted to specify
the equipment required to participate
as well as the methods for seeking
recognition, obtaining the floor,
submitting motions in writing, deter-
mining the presence of a quorum,
and taking and verifying votes.®
Robert’s Rules emphasizes that to
preserve the deliberative nature of a
board meeting, the remote participa-
tion must be such as to allow simul-
taneous interaction between the
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participants. Thus, under Robert’s
Rules, remote participation by emails
or chat rooms is not recommended.

B When and how often should
board members be allowed
to participate remotely?

The circumstances under which a
board may allow its members to
remotely participate is for each board
to determine. However, notwith-
standing technological advances that
have made it easier to conduct board
business remotely with quality sound
and images, the statutes governing
board meetings, while not expressly
prohibiting remote participation,
contemplate the physical presence of
members accessible to the public. The
fact that the 2003 WASB resolution
failed by a large margin and the lack
of legislative or other legal authority
addressing this issue further suggests a
preference for actual physical atten-
dance at board meetings.

Given that background, boards can
adopt policy guidelines that permit
remote participation in limited circum-
stances and establish board expecta-
tions for regular physical attendance
at board meetings for all board
members. Such a policy could limit
remote attendance to circumstances in
which a board member is unable to be
physically present because of (1) per-
sonal illness or disability, (2) employ-
ment or district business, (3) a family
member illness or emergency, or (4)
other circumstances in which the
board approves remote attendance by
majority vote. In addition, boards
could adopt a policy in which indi-
vidual board members are limited in
the number of times in a given time
period that they can participate
remotely absent extenuating circum-
stances. For example, one such policy
might state that a “member shall not
participate remotely more than two
(2) times during a calendar year;
however, the board, by majority vote,
may allow a board member to partici-
pate remotely more than two times
when circumstances justify such added

remote participation.” Board policy
should also consider who determines
whether the board member has satis-
fied the policy requirements for
remote participation. That determina-
tion could be made by the board
president, subject to any board
member raising a point of order
seeking consideration of that decision
by the full board (other than the

remotely participating member).

I What process should be
followed to allow remote
participation?

In order to make sure that the neces-

sary technology and contact informa-

tion is in place, a board member who
desires to remotely participate should
provide advance notice to the board

president and district superintendent.

Board policy could require that the

board member provide notice of the

member’s intent to participate
remotely at least one business day in
advance of the meeting. That time
frame mirrors the 24-hour posting
requirement of the Open Meetings

Law, and boards should consider

whether to note on the board agenda

the fact that a member may partici-
pate remotely in the meeting.

At any meeting in which a board
member is participating remotely, the
board president should announce
before the roll call that a board
member has requested to participate
remotely pursuant to board policy.
The roll call of the board members
physically present should then be
taken and a determination made that
there is a quorum of the board physi-
cally present at the meeting. If so, the
board president should confirm that
the remotely participating member is
present remotely and can hear all the
other board members and that the
other board members can hear the
remotely participating board member,
and that the board member has
received all the material received by
the other board members. The
meeting minutes should reflect these
facts and other prerequisites adopted

by the board for remote participation.
During the meeting, the board presi-
dent bears the burden of making sure
that the remotely participating board
member has the opportunity to
provide input and ask questions at the
times that those members who are
physically present are able to do so.

B Conclusion

We interpret the statutes and other
legal authority governing board meet-
ings as requiring a quorum of board
members to be physically present at
the place of the meeting, but not
prohibiting other members from
remotely participating. However,
whether to allow board members to
remotely participate at board meetings
is a policy decision for each board and
is not, in our opinion, required by
statutes, parliamentary procedure, or
any other legal authority. If a board
decides to allow remote participation,
the board should adopt a policy to
that effect and identify the circum-
stances under which such participa-
tion would be permitted. m
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This Legal Comment was written by Michael
J. Julka and Steven C. Zach, Boardman
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For additional information, see Wisconsin
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Minutes” (April 2017) and “Wisconsin’s Open
Meetings Law and Communicating with
Technology” (November 2001).

Legal Comment is designed to provide authoritative general information, with commentary, as a service to WASB members.
It should not be relied upon as legal advice. If required, legal advice regarding this topic should be obtained from district legal counsel.
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